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Ms. Donna R. Searcy
Secretary
Federal Communications commiSSiOj"
1919 M Street, N.W., Room 222
Washington, D.C. 20554

Re: MM Docket No. 92-26~

Notice of Ex Parte Presentation

Dear Ms. Searcy:

On March 15, 1993, representatives of Rainbow Programming
Holdings, Inc. ("Rainbow") met with the staff of Commissioners
Barrett and Duggan to discuss the program access provisions of
the Cable Television Consumer Protection and competition Act of
1992 ("1992 Cable Act"). In addition to presenting arguments
reflected in Rainbow's written comments in the above-captioned
proceeding, the Rainbow representatives proposed that thecoissitiontothep g r a c o i t i n g p g r a c o i t i n g a n t s t r a t t r a t

c o n t r a c tt e r m sa n dc o n d i t i o n s ,a n dt h ee f f e c t i v e n e s s ,q u a l i t ya n d
s e r v i c eo f f e r i n g so ft h ed i s t r i b u t o r )i nd e t e r m i n i n gw h e t h e rt h e
p r i c e ,t e r m s ,a n dc o n d i t i o n su n d e rw h i c ht h ep r o g r a m m i n gi sm a d e
a v a i l a b l et ot h ed i s t r i b u t o rc o n s t i t u t e s" d i s c r i m i n a t i o n "u n d e r
s e c t i o n1 9o ft h e1 9 9 2C a b l eA c t .

T h eR a i n b o wr e p r e s e n t a t i v e se x p l a i n e dt h a ta Rainbow-managed
program service may be offered in some instances as part of the
entry level basic tier of satellite services; in other instances
as a stand-alone a la carte service; and in still other cases as
part of a "hybrid" configuration (~, a discretionary package
with or without an a la carte option). For example, a major
cable MSO that offers the Bravo programming service on an a la
carte basis (like HBO and Showtime) is charged a wholesale rate
that is more than 1000% higher than the wholesale rate that the
same MSO pays for the rights to offer Bravo on the entry level
basic tier of satellite services (along with MTV, CNN, USA, ESPN,
Discovery, etc.). This rate differential reflects the lower
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penetration of an a la carte offering. Rates charged to
distribute Bravo in a "hybrid" configuration fall in between
these two poles reflecting that the penetration will also fall
between the two poles.

The Rainbow representatives argued that distributors who
offer a particular service in different configurations (~, a
la carte (like HBO) vs. as part of the entry level basic tier
(like CNN) vs. a "hybrid" configuration} should not be entitled
to comparable rates even if all other factors are comparable.
They also suggested that, if the Commission decides to adopt a
regulatory scheme under which a range of wholesale programming
charges in comparable situations would be presumed reasonable and
non-discriminatory, a separate range should be adopted for each
mode of positioning described above. They noted that the 1992
Cable Act permits differences in pricing based upon, inter alia,
differences in the "offering of service." Finally, they argued
that rates outside such a range should not be deemed
presumptively unreasonable. Rather, rates that exceeded a pre­
determined range would be tested under the procedures adopted by
the Commission to implement Section 19 of the 1992 Cable Act.

This letter and one copy thereof are furnished for inclusion
in the pUblic record of the above-captioned docket in compliance
with section 1.1206(a} (2) of the Commission's rules. Please
direct any questions regarding the foregoing to the undersigned.

Sincerely,

I~f~
Howard J. Symons

cc: Byron F. Marchant
John C. Hollar
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